
Duncan Grubb is chair 0f ihe British Propedy

Federation lns0lvency Commitlee and head 0f

credit control at Hammerson. ln his role ',vith the

BPE Duncan heads a group of insolvency

experts - fr0m major iandlords, leading law

firms to insolvency practitioners respondtng

dlreclly to govemmeni consultaiion papers on

insolvency issues and meeting u/ith The

Insoivency Service. He has overall responsibility

for the credit contr0l teams at Hammerson.

operating 0n the company's porlJolio 0f

shopping centres and reiail pafis. He is

responsible {or all aspects 0f credit strategy,

inciuding covenant approval for much 0f

Hammerson's business and has been directly

involved in many of the high profiie retail

insolvencies including CVAs, where he has

promoted ranolords interests and in sor.le

cases helped shape the prop0sals in direct

consuitarion wrih the CVA su0e'visors.
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Sandra Kessell talks to

Why is the arrent perceptiott
of IE\ negative?

An IP's itr.oh'enrent repre sents ar1

interr-uption to an estahlishecl business
model. Our business is to catel lbl our'
inlestors; lrost of the big laircilorcl
companies ar-e irrr.estlrerlt corlPanies that
c1eal in propert\- ancl most o[ the investor-s

ale g1oba1 pension ftlncls. ,$r' interluption
to tlral irrrertrnenl Florr i\ \rel) as rrcgatire.
It also iurpacts other areas, such as

valuation. If lou have a unit that stops
rlnrlirrg drre rn arr irrrolrerrcr rcgirrie. or is

tr-aclecl as a concession in order to keep the
lights on, that car affect the valuatior. The
valnation is pararnount becattse
inclependent r-aiuers assess a ceutre - rrhich
is the reportecl asset o{ the cornpanv ol the
vahre of the colrpan\,'s assets - ancl that
clirectlv aflects t]re shar-e plice. Obviouslr; a

rerLiction in a sigtificant number of the
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assets dne to a spate ol insolr-encies
negativeil" afl'ects the share plice. It's
pr-obablv nlore clitical for smaller'
landlorcls - for those l'ho have tu'o or three
sirops in a lc"ical high stleet. \ot onh'could
an achninistration result in a r.rnit closing
anrl tlrc Illrrllorrl nol lereir irrq- rerrr or'

sen ice r lrerge. l:rrt il ir Soe5 irrto
liquidation he may get a clisclairnel ancl ncr

rates plotection either-. So the secondan
arcl tertiai-r' lancllorcis ar.e suffering lar
more than the pi'ime at the mourent. \\'e
rnat be talking abou[ a recoveq; ]:ut it's
onlr, at the top of the scale.

Has that perception
changed in recent years?

Ovel the last lcrul or fir-e vears, lalgelr'
ctom !o It3. it has changecl. The BPF rr'as

inlitecl to contribr.rte to an R3 conlelence
\.ears ag-o, ancl Brian Green from I(P\IG

and I gale a joiut pr-esentation because aI
that point there hacl been some ver'\'
pre.judicial C\i\s that hacl beer lotecl
clorrn br rhe landiolcl comlnlulitr' chle to
the poterrtial to regatively afl-ect the
business plair in an unacceptable lar-. I
presertecl a case for- the lancllolcl
cornmunitv cluring r\'hich I outlilreci their
clilemrras and rrhere the touch-points ancl
no-go areils rr"ere for us. \\'e fclt the level of
r-rnclerstanclilg allorg IPs aL that
confer-ence rras shockiirglr' lor', \'et the
level ofrvillingrless to engage rras tel'rrfrc.

Since then, there has been a cornirrg
togethel of the ni'o sicles. IPs realise u-e are
a majol cr-eclitol group ancl that \re carl
onli-help thenr in cer-tain areas lor reasolrs
that aren't nnclel onl controli investor
protection and assel i.-lrctectio1l, allrl tl:e
letel of engagerlent is verr. goocl. I'11

discuss C\i\s in particular in the later
quesaior. I see tire potertial for'
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impror-ement to continue because it
rlakes all our- lir.es easier-. The lines of
conurunication are better and the old
confrontational iclea of the IP, as a court-
appointed officenvho can do rr.hat he likes
u'hi1e the landlord has no sal in the
llatte1, is long gone, tirankfuilr-.

Would ysv lihe to see wung
and trainee Ik haaing nore
infonnation about u'hat \ou do

at an early stage so that their b.'el oJ'

tnderstanding stafis earlt?
1.es - tl-re iaile \1'ar' ;ls I i'oulci like to see

more busiue,.: :tudie: colu'ses itclucle
rnc.rclule: on trtclit managernent and
in:oh encr, Ther arc raught to micro-
manage eren c'iher aspect of running a

ltusiness but rhese sro areas are often
skipped oler'. Ii mar also be useful to offer
tr-ainee IPs al intem:hip tith a landlord
for a cor4;le ofleeks.

How engaged are landlords
bt the insolztencl process?

It cloes lan'. The big rnajors hale more
attachmert to proper credit malagernent
anci clon't confuse cr-eclit rnanagernent \\'itil
drbt recorelr. Brrt rjsk l)rotection. Iiroprr'
er,aluation of tenants, rlaking snre you'te
adeqr.ratell, protectecl if sor-r-retl-ring goes
rr-rong despite evervboclv's best intentions,
that's gir.en a lot more cr-edence than in
the past. The bigger landlords ernplol'
frill-trme cledit malage]'s anci
relationships have impror-ecl as a result,
because rr'e tencl to keep an e\-e on
eler-\'thiirg ancl deal rvith the IPs on a

regnlar basis - arr important point in the

\.1 r.
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er?=ag,elreor proceis. \\e'r'e going to cleal
rr'ith thenr again. unlbmrnatelr'.

Smaiier iancllor-ds rrirh a smaller
portfblios cleal r!'itir in-ioh-encies rareh' -
pelhaps once in their liletine - alcl come
to the BPF onh'then ireedecl. Thele are
links on the BPF l.ebsite, ther-e's a hr.C
link alcl a l.inkedln riiscussion gr-oup
specificallr' ainred at small lzrndlords ri.ho
don't have the expertise or rloney to pa\'
tbr- irrsoh'enq' larfl'ers rt]ren thev do cor-ne
up against an insoh-ency' problem. Thel
don't get a great deal of Llse,

rrnfortrrnatelr'.

IIlrut are the BPF's aiews on the
rec en t p re-pack re port?

-lhe report ii.i! 1:er1 r'eil prepared. Teresa
Graham ttiok on boar"d elert'thing that rre

had said and inclucled a landlord section.
The intent u'as goocl but rre art concernecl
that the proposal for tire pr-e-pack pool is
roluntan' ancl the aluount of take-up oD it
rr'i1l be anr-bod-r"s gress. Thele's :r lot of
l or-k to be done setting it up and meetings
are ongoilg. It mar. l.or-k as it is, but thele
is prilrar' legisiatiou in the backgr-ound if
it cloesn't.

Tbll me about the uorh the
BPF is d.oing arowd CVAs.

To go back to oul points on engagenert;
the landlord commuritl' stalted
discussions chrirg the Poletltouse case,

back in 2007, rhicli le felt rras a

pre.judicial C\1{ because it permittecl
par-ental grlarantees to be stl-ipped out in
an insolvenq' r'egime. It had a negatii'e
effect on valuations; manv leases are
gtaralteeci bv a parent companv and it
r-ou1d hare percritted unscr-uprtlous
companies to stlategicallr' stlip olrt
g1r:lrantees ancl get ricl of ieases that
\veren't performirg len' rrell. Landlords
\ro11 that one. The SElo C\.rA followed;
again, consider.ed pr-ejudicial, because it
conmuted all the revelue on ail the Stvlo
units across the corllltil to three per cellt
tLuro\el: Tlrat rrorrld hare nreanta ttt;tssite
income hit to the Landlold comrnunitl'.
Either of these u'or,rld hai.e established a

dangeroi-rs plecedent.
C\i{s are onlr'as good as the last one

becanse people tencl to builcl on rr'hat's
been established. If tl're Stvlo one had got
tlrrough and had been appr-oved br- the
cr-editor gl'oups, vitrious othel letailers or
companies l'oulcl har-e used that sarne
model. If )'or.1 have sir distressecl
cornpanies and three per cent turnover or
ali their units ri'ithin major laldlord
cerftres, that's a lltrge hit on i[come a1]d

valuation and ilvestors lronlcl not be
happr'. Pension ftinds ironlcl elaluate
rrhether tlleil mone\,rvas in the right place.

I(P\IG came up rrith a model, the fir-st

JJB Spolts C\i\, aftel engaging l'ith
larrdloxls and tlei eloping nror e irtteractiort
anrl unrielstalcling. Alter that rr-as lotecl
throtigh. r'alious other C\lA.s follou'ecl
usitg the sarne model: Focus, the Specialifi'
Retail Group ard Blacks. The second JJB
C\.\ inrrodrrced sorrre corrrpcrrsatiorr
clanses for the compromise leases rrhen it
came along, because the cuts hadn't been
deep enough first time arouncl.
Unfbltunateir. it didn't rvork.

\\-e've done {ir,e nor. and insolr-enci'
Ii'ms are coming to the BPf rr'ith
unpr-rblishecl C\iA. models, usualll undel a

non-disclosure agl-eement (NDA) - a
confidentialin' aglieellent. Thev ask us, as

a major creditor group, if it iucludes
an)'thillg that rrould cause iandlords to 1'ote

against it. \\'e'i-e clone Bol'lp1ex, Fitness
First, L-.\ Fitness ald Cafd Rouge. In each
case rre'r'e gone back ar-rd said, lor
exauple, that \re rvouicl like to see more
rates mitieation if vou'r'e closing a nnit ancl
r-ates pl'otection for. a 1'eal at least. Giting a
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r-oice to our dilerr mas and pr-obletns, and
highlighting things that IPs mar. not haye
thought of is a major clevelopment - it
helps IPs as rtell. Horvever', the BPF can't
endorse an1' of these nodels. \\'irat rte carr
sav is tlral tIrele's rrothirrg contelrriou\ o]
prejuclicial, but rre have to be verl careftll
rriti'r cartel alrangements. Al1 1ancllor-cls

have to r-ote indiviciually based on their
01\11 portfolios and their ol'n ilr-estols'
moclels.

Is there a feeling that landlords can
take a hit in a worst case scenario
because they gain from both the

increase in propefi or site ualues and the

income from rents as uell?
The iclea that the landlord just buiids
propel'tl:, a celltl€, a retail park or':1lr office
builcling, then sits b:rck ard coilects rhe
rent, is uot accllrate. NIost big landlords
spencl a lor of tirne ancl rnone! micro-
nanaging their assets to cilive value lor
their tellarlts. Business models ai€
establishecl, the lease lensths har-e conte
cloln to terl l-eals - thev usecl to be 15.
There's aiso a rnvth about o'r'er-retting. An
IP mar. sa\: ihese l-elrts a1e above malket
r,alue l;ecatise thet''re a desirable uuit, r,ou
had lalious tenarts bidcling fbr it and got
the best deal. That mav har-e happened,
but usuallv the r-eason for' above-rnarket
valne is because the tenant has received a

ii t,:,, ilrl< t:i; rliii:', l:,

i..'',

lolg rent-fi'ee peliod, ol a big capital
contribution such as landlords'rrolks or an
escalator', for exarnple. Thele's a iarge
arllollnt of capital to pa1' back alci the
landlorcl's business rnodel rvill rrork out
u'hat rental level is requir-eci to pa]' this
moner- back atcl gile the rlesiled lei.el of
aclditional incorle - profit - oyel that
peliod of time or up to the first break
notice, \\-hen the tenant can legitirnatell
leave. Assumltg that bringing a lease do*n
to rnarket r-elt iron'l affect the lancllord
igr:ores that ilr,estment. If rhe telant goes
llrrsr alter n\o veal5. tlrat's a irrajol irrrpact
ol the larldlord because thev'rc not going
to ge i their money back on their
in!estmellt.

Would you like more tenants to come

to 1ou uhen there's an initial
prohlem rather tlrun waiting until

there's a critical problem?
\\'e laut to encollrage dialogue l'hen a

pr-oblem is genriine and discoru'age it wheu
it's strategic. Landlolds are nol a bank -
the first p.rirt of free loans - and bon'ot'ing
lancllords' rellt to pa-\- other srq:lpliels
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rather than goir-rg to the tenarlts' oul bank
is not the l.ar.. \\'e can generallv reconfigure
sornething- if there's a majol pr-oblenr and
thev proricle {inancials, so \\.e can make a

lbrensic decision. 1\'e night gir.e them a

concession it excharge for a landlord
break, for- exanrple.

How can the industry deuelop
constructiae agreernents tllat are
seen to befair? The recent Manas €,

Papas proposal is beingheld up as an example.
The N{amas & Papas C\,i\ rvas a n-pical
I(PIIG mociel. l'ith a f'en extra bits il it.
The landlolcl conmulitv is userl to seeing
this tlpe of C\A rnoclel. Thele is onl1' so

rluch rnonev - the level of investrnelt, tire
nunber of r-ririts and the narageabiliB' o['
that portfolio are a1l going to be cliffer-ent.
Hol.ever; cer-tail aelms of these C\As seem
to be comnon gr-ounc1 nol- anci it rvoulcl
seem a good idea if Rli couicl sa1; '-fliis is a

stanclalcl fbul, l'e r-ecotnmettcl...' - almost
like a stanclard C\r{. ,Lr1'thing tirat cliffels
fi'om that coulcl be highlightecl r-er1'quickil
ancl eliclence to justi{i it coulcl be sought.

What ntore can Ik\ do to inprove
confdence in the insobenq reginte

for londlords?
Sclutin,r. If l,ori go back ten -veal-s or so,

rrhen a colnpall\'\{ent rnto administration,
t'ou tould har,e a meeting ivith the IP alcl
the nerr buyer of the business. Norvaclat's
1ou see t]re bur-er of the busiress ancl tireir
highlv incentilisecl ietting agent. \brl dou't
see the IP anymore and $'e are pressing for
the IP to retain a seai at the tabie to su'ess-

check the r-ental ploposals ancl the nel'
proposals to erlsure the\. a1e l\,atertight ancl
not prejuclicial - to ensnre this is a gemrine
attenlpt to lescue an existing business and
save l hat tire-r' can, rather than
stlategicalh' incrcasing pr-ofits clon'nstreanr
Ibr a nerr' investor of a ne\\,o\\'trer:
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It applies to admirristratiols ancl C\i{s
as lell. \\'e ryoulcl like to see the IP at the
table right Lrp to the point where leases are
assigr-reci to the Newco. -fhirrking about
C\i\s - as an erarnple tlie.|JB C\A - Dick's
Spor-titg Goocls put {20n intolJB,.just as

a toe in the watef in the UIi, ancl it
rvouldn't have hult them to par, I{P\IG to
har,e someone sitting at the table atJJB to
nake sLrre that C\i{ nas torking ploperlr'.
\\ie toulcl like IPs to have that level of
scrutinr', to har-e rnore polrer'. \\te rr oulcl like
them to have rrore arrtholity over the
Nerrco ancl rrhat the \elco is doing.
Because thev are, in a rrar', plotectecl br the
rnolatoririm, against an1' legal action or the
l'ecolelf' action, aDd vet there's r,e1f' little

that tl-re landlolcl can clo to ensure thn-ness
and nake snre the r-ental levels heirg
proposerl alen't r-idiculouslr, 1orr,. The IP's
presence n'ould itstil a lot more conficlence
in the sl.srem as it stands.

If landlords were to see three
changes to the insolaenq regime,
what utould the.y like thent to be?

Corrrirrg orr [rorrr tlre last lroirrt. cert;rin
par-ts of the sale aud purchase agleerrent
benr-een the IP ar-rcl the \el.co shoulcl be
publisl-recl ancl seel l;r' fhe ]ancllorcls. -\x'
that ale seirsitile cal be done througir a
non-disclosur-e agreenent oi- r'ou coulcl.just
publish the categorisarion oftlie leases. But
more publication, ruole tisibilitr, that's
ol1e.

Tir o: pelhaps lirniting the
moraroriuru, after the Ner'r'co has bought
tire assets of the business, so thet' car
negotiate on an open urarket basis, r'ather
thair being protectecl ancl saving, rr'e l'ill
'ir'alk ari'at fi'orn that lease unless vou give us
a cleal on it. That itould make things better'.
As soon as the sale has been cornpletecl to
the Nerrco, the molatolium is lifted
lrecarrse tlrerr le're dealirrg or an ol)en
r:rar-ket basis. 

-I hev ca1) sa\', rr-e l'ill take the
lease or 1re l\'oll't take the lease and we can
sar, l'e u'ill give it to vou, or' rle \\ on't gi\.e it
to t-ou. It becones zr straigirt plopeltv cleal
then rather that a1l the cards beins stackecl
in favour of tire Nelco.

Nurnber three is something that I've
spoken to Giles Frarnptol abor-rt before -
notices ol irtentron. These ar.e not pubiic
l]otice clocrurerlts at the lnomellt alld the\'
shoulcl be. \fe'r'e suggested thzrt thev are
either publishecl on The Insolleto'Sertice
rvebsite l'hen ther''re filed or, nore
prefer-ablr, tho' shoukl be gazettecl. \\-e
\rant to see the same leYel of disclosu|e as

for a rrinding-up petition or a meeting of
creclitors. If necessarl', 1et's get the pritralv
legislatior because at the lnorrent these
tirings ar-e invisible ald can be used
str-ategicallr' - often tlre lancllor-cl cloesn't
knol' ther.'r'e been filecl. \\'e haye hacl
situations irhel'e up to four have been filecl,
orre a[ier a]lolhel: \\'lrat lrallperrs is: notice
ofintention goes in; altel ten l'orking davs,
allother one goes in; after- ten irorki[g
clays, the excuse is the cleal rrasn't clone in
time. Sone are pllt in place strategicallr'.
The administrator is appointecl aftel that
and he l'ill onlr' take on the responsibilitr'
fl'on that point onl'arcis. So rthile these
rtpeatecl notices are beirg filecl, mole of
the laucllorcl's lient is beconlirrg unsecurecl.
He can therefole encl lip l'ith a month's
$.orth of income clisappearing under
[otices of irrtentiol because he can ol11'
claim fol it once the acLninistrator is
installecl. InsuLances rlight cleter
irn'estrnelt. All these things souncl verr.
ttice, lrrrl rorr're lr\irrg lo get ilr\e\lors lo
put ilonev ilto these businesses. \\'e'r'e
alreaclr' seen H\IRC asking for \'i{f
rlepositr on lailetl arrrl phoenis corrrparrie:.
rr'here there's a l'riston' of irsoh'etcr'. \\'ho
l'oulcl pal for the inslrrance and rroulcl the

Nerrco pav l,ol rtirat is effectir.eh an
insulance boncl? I\rho rroulcl insule then?
It rr'oulci fall doirn on tlle 'feal lror-kl' testt a
lancllord isn't goirg to pa)' for the
insurance; the premiums are pr-ohibitile,
it's cheaper to take the hit, actr.rallr-.

lilhy should Ik build a rclationship
uith the BPF? Wut do they get

from utderstanding your uieupoitrt
and what's in it for them?
Fel.er challenges fol a start, ancl a mr-rclr
easier life. Better cooper-ation from tire
landlord cornrnunit\'. I t'as talking to au IP
1-ecenth' abont a sma1l matter-. not a

natiorlal issue. ancl r\.e sent hirr a lot of
infblmation lie didn't otheilrise have.
lfhener.er ther-e is a big insoh'eno'non', tht:
first thirg I clo is send a schecl-r1e off to the
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lead iP explaining our por-tfolio, rental
levels and sen'ice charges to shol' rrhat
thev are clealing ivith. Tirel car come back
ancl rre can make rational decisions a}:or"it
it. It's ver_r, uruch a collabolatir,e approach
and I'm sure it'sjust as helpful to them as it
is lbl us. KP\IG is on the fiont foot with
this. The othel-s are catcl'rir-rg np ancl there's
a lot of goodrvill there.

Is there anything
you want to add?

At the tirr e of the inten'iel, rre're stili
l'aiting lbl the clecision of the Sriprertre
Courf ou the Game tlial. Even though it's
onll an or.rtside possibilitv that the Cour-t of
Appeal decisior rrili be overturued, all IPs
hase to act as if it coulcl ha1;pel. So rre're
sti1l l'orking as if it's the barl olcl clavs. \\'ith
the llamas & Papas situation, for example,
all those nnits noulcl have closed in
arhnilistlatiorr.jr"rst beforre the next qrial'ter
da1, if that C\1\ hacln't gone th1'ough
because IPs clon't rrant to pat thrce uronths'
rent. If the Supme Cour-t clecision ancl
the Appeal Cour-t clecision had be en
oveltulned, even if the IPs hacl onlt, traclecl
for nto clar-s, thet, l'onlcl have had to End
f lrree lrronth s' lrolre\'-

SANDBA KESSELL is the
publishing manager of
RECOVERY magazine.

52 I RECOVERY Winler 2014 recovery@r3,org.uk I recovery@r3.org. uUrecruitmenl


